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Abstract. On the 12™ of December 2006, the European Parliament and the
Council adopted a Regulation creating the European Order for Payment
procedure. Member states would start applying this single European
procedure only after two years’ time, starting on the 12" of December
2008. This study attempts to explore the rules of this Regulation from two
perspectives: first, in the light of the proposal of the Commission regarding
the amendment to it (and the adopted amending Regulation) and secondly
through the case-law of the Court of Justice of the European Union. Through
the analysis of the legislative process, we can conclude that following the
Amendment Regulation the possible ways of continuing the European
Order for Payment procedures as an ordinary civil proceeding have been
broadened. In addition to the national ordinary civil proceedings, the
claimant may now also opt in the first place for the European Small Claims
procedure. The Regulation’s revised version does not include any changes
to its essential non-contentious procedural features. The European Court
of Justice has explicitly dealt with the rules of the Regulation, creating a
European Order for Payment procedure during the adjudication of six cases.
The Court solved the problems which emerged based on the application for
a preliminary ruling.
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I. Introductory Thoughts

On 12 December 2006, the European Parliament and the Council adopted the
Regulation creating a European Order for Payment procedure. This unified
European procedure was to be applied after two years, starting on the 12% of
December 2008."

1 Regulation (EC) 1896/2006. For a brief history of the adoption of the Regulation, see: Storskrubb
2008. 205. sqq.
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As stated in Article 32 of the Regulation, the Commission set as its objective
to examine the operation of the European Order for Payment procedure and to
present a report about the results of such an examination, ensuring the review of
the procedure by the 12% of December 2013.

First, the Commission presented a proposal to the Parliament and the Council
(on the 13" of November 2013) regarding the amendment to the Regulation; then,
a report about the application of the Regulation was made public (on the 13%
of October 2015).> Concluding the legislative process, the Parliament and the
Council adopted the Regulation amending the procedure on the 16%* of December
2015.% The amended rules are to be applied to the European Order for Payment
procedure as of the 14™ of July 2017.*

This study aims to explore the rules set forth by the Regulation concerning the
European Order for Payment procedure from two perspectives: first, in the light
of the proposal of the Commission regarding the amendment and the adopted
amendment Regulation itself as mentioned in the introductory thoughts and
secondly through the case-law of the Court of Justice of the European Union. As
far as the first aspect of the analysis is concerned, the purpose is to evaluate the
results of the legislative process, while that of the second aspect is to explore the
rules of the Regulation regarding the difficulties of interpretation and application
that the subjects of the procedure face. On the basis of the results of both aspects,
it can be shown how legislation and law enforcement by the Court reflect upon
each other regarding the procedure.

II. The Legislative Process and its Results
1. The Amendment Proposal of the Commission and the Report

In accordance with Article 32 of the Regulation, the Commission undertook
to present a detailed report to the European Parliament, the Council, and the
European Economic and Social Committee about the experience of the 5 years of
operation of the European Order for Payment procedure by the 12% of December
2013.° Firstly, the Commission submitted a proposal of amendment (dated the
13t of December 2013) to the European Parliament and Council.® Subsequently,
a report about the application of the Regulation creating a European Order for
Payment procedure was submitted on the 13" of October 2015.”

For the common root of the two European procedures, see: COM (2002) 746 final.
Regulation (EU) 2015/2421.

Regulation (EU) 2015/2421. Article 3.

Regulation (EC) 1896/2006. Article 32.

COM (2013) 794 final.

COM (2015) 495 final.
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The amendment proposal dealt more extensively with the European Small
Claims procedure, while the amendment regarding the European Order for
Payment procedure was formulated in just a single article (Article 17). Whereas
the Commission specified the amendments to the Regulation on the European
Small Claims procedure and the reasons as a basis thereof,? as far as the European
Order for Payment procedure was concerned, their purpose was to confirm the
necessity of such an amendment summarily and specifically, and so they stated:
‘Therefore, it should be clarified in Regulation (EC) No 1896/2006 that where
a dispute falls within the scope of the European Small Claims procedure, this
procedure should also be available to a party in a European Order for Payment
procedure who has lodged a statement of opposition to a European order for
payment.” Thus, the Commission touched upon the European Order for Payment
procedure only in an incidental manner with the special purpose of ensuring the
applicability of the European Small Claims procedure.*

The report proper, relating to the application of the specific procedure,
published later, confirmed the interest in leaving unchanged the areas and issues
left untouched by the amendment proposal, as it stated that on the basis of the
studies conducted, and consultations undertaken, no major legal or practical
problems seem to have appeared in the course of using the procedure.!* The
operation of the Regulation was assessed to be adequate, and it was not deemed
necessary to modify the essential parameters of the procedure.*?

2. The Amendment Regulation. Articles that Have Been Modified

Compared to the proposal, the amendment Regulation broadens the range of the
articles that have been modified. In addition to Article 17, it contains changes to
Articles 7 and 25. As a starting point regarding the Regulation, however, similarly
to the proposal, it is also marked by additionality, as Section (22) of the Preamble
continues to state the purpose of the amendment of the Regulation as being to
clarify the availability of the European Small Claims procedure to the parties of
the order for payment procedure.

As far as the articles to be modified are concerned, we can see that the
amendment of Article 17 can be considered as essential for the objective to be
achieved concerning the European Small Claims procedure, whereas Articles 7
and 25 clarify the correlations of the change to be achieved with the procedure.

8  COM (2013) 794 final. 3.1.

COM (2013) 794 final. 1.3.

10  On the topic of the ‘Effects of the lodging of a statement of opposition’, see: Molndr 2014. 623.
sqq. For further proposals, see: Varga 2009. 37—48; Harsdgi 2012a. 4-26, 2012b. 15-23.

11 COM (2015) 495 final. 4.

12 COM (2015) 495 final. 12.
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2.1 Changes to Article 17

Section (1) of Article 17 in the Regulation currently in force provides as follows:
‘the proceedings shall continue before the competent courts of the Member State of
origin in accordance with the rules of ordinary civil procedure unless the claimant
has explicitly requested that the proceedings be terminated in that event.’

In accordance with the proposal, the parts of Section (1) of the new Article
17 that have been changed provide as follows: ‘The proceedings shall continue
before the competent courts of the Member State, (...) The proceedings shall
continue in accordance with the rules of: (a) any applicable simplified procedure,
in particular, the procedure laid down in Regulation (EC) No 861/2007; or (b) the
ordinary civil procedure.’

As stated in Section (1) of Article 17 of the Amendment Regulation to be
applied from the 14® of July 2017: ‘the proceedings shall continue before the
competent courts of the Member State (...) The proceedings shall continue in
accordance with the rules of: (a) the European Small Claims procedure laid down
in Regulation (EC) No 861/2007, if applicable; or (b) any appropriate national
civil procedure.’

As is evident, the proposal made by the Commission extends the procedural
rules to be applied in case of a transfer to court proceedings. Subsequent to an
opposition, the European Order for Payment procedure may also be continued,
in addition to the civil trial, as a simplified procedure provided by the law of the
specific member state, but it may also — explicitly — take the form of a European
Small Claims procedure. The extended procedural scope provided by the
proposal can be much criticized as it would permit procedures to be transferred
to court proceedings that are incompatible with the positions of legal literature.*®

The amendment Regulation defines a more limited procedural scope for the
transfer to court proceedings, and it explicitly emphasizes the justification of the
European Small Claims procedure in addition to the trial under civil procedure
on the condition that the claim which is to be enforced falls under the scope of
the Regulation on small claims.

In connection to this, the Amendment Regulation also extends the rules of
Article 17 with a new Section (2). The purpose of this new section is obviously
to set rules regarding the relationship between the national civil procedure (trial)
and the small claims procedure in the phase after being transferred to court. It
can be stated that it is definitely not a relationship between two procedures on
an equal footing, and that fact is demonstrated by Section (2) of the Amendment
Regulation:

13  Kormann 2007. 150, Gruber 2010. 348. Regarding the member states’ simplified procedures, see:
Varga 2010. 428-435, Nyilas 2012. 137-209, https://e-justice.europa.eu/content_small_claims-
42-hu.do (05.05.2016).
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Where the claimant has not indicated which of the procedures listed in
points (a) and (b) of paragraph 1 he requests to be applied to his claim in the
proceedings that ensue in the event of a statement of opposition or where
the claimant has requested that the European Small Claims procedure
as laid down in Regulation (EC) No 861/2007 be applied to a claim that
does not fall within the scope of that Regulation, the proceedings shall be
transferred to the appropriate national civil procedure unless the claimant
has explicitly requested that such transfer not be made.

Primarily, the European Small Claims procedure shall be therefore utilized
in case of the transfer of a European Order for Payment procedure to court
proceedings upon the claimant’s request. In the absence of such a request or, if
on the basis of the request, the procedure is rendered unavailable, the national
civil procedure shall be applied as a possibility to continue the procedure.

The recognition by the legislator that the European Small Claims procedure is
subject to a request, apparent in the rules of the Amendment Regulation, can be
considered certainly as a development, as stated in the respective Regulation,*
and therefore the connective rule in this respect should also be integrated into
the rules of the order for payment procedure. Previously, the transfer of the
procedure to a European Small Claims procedure was specified in Section (1) of
Article 17 of the proposal without any transitional provisions.*®

However, the amended rules provided for in Section (1) and (2) of Article
17 themselves cannot solve the problem that is constituted by the content of
Section (4), left unchanged: the transfer to ordinary civil proceedings shall be
governed by the law of the member state of origin. However, the member states
often give different solutions for the transfer between non-contentious and court
proceedings. The two main directions are as follows: automatism and subject to
application (or request).'®

2.2 Change in Section (4) of Article 7

The amendment to Section (4) of article 7 can solve the problem which we have
indicated in connection with Article 17 as it results in a substantial change
concerning the application for a European order for payment and its Appendices.

Pursuant to Section (4) of Article 7, in effect, the claimant can indicate upon
the submission of the application, in a special appendix, if he does not request the
transfer of the procedure to ordinary civil proceedings to result from a statement of

14 Regulation (EC) 861/2007. Article 4.1.
15 For a critique, see: Molndr 2014. 623-624.
16  Helmreich 1995. 143, Beltz 1992. 538, Balbi 2001. 186, Freitas 2001. 231, Delcasso 2001. 246.
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opposition.'” Section (4), as amended, provides two possibilities for the claimant
to issue a statement: 1° if the defendant lodges a statement of opposition, the
claimant can indicate to the court the procedure by which the enforcement of
his claim shall be pursued (by means of a European Small Claims procedure or
by the applicable national ordinary civil proceedings)®®; 2° the provision of the
currently valid Section (4) that the claimant can make a statement saying he does
not request the transfer to either procedure is also maintained in force. Thus, the
Amendment Regulation takes a real step towards the applicability of the European
Small Claims procedure subsequent to a European Order for Payment procedure.

2.3 Change in Section (1) of Article 25

Section (1) of Article 25 — the third rule to be changed — merely responds to
the change concerning the issue of fees when the European Order for Payment
procedure can be transferred to a European Small Claims procedure or to national
ordinary civil proceedings. As far as the fee is concerned, it maintains without
change that the total court fees cannot exceed the court fees of the national ordinary
civil proceedings that should be paid without the European Order for Payment.

3. Concluding Thoughts

In the analysis of the legislative process, we can conclude that following the
Amendment Regulation the ways by which it is possible to continue the European
Order for Payment procedures in the form of ordinary civil proceedings have
been broadened. In addition to the national ordinary civil proceedings, and with
priority as compared to these, the claimant can also opt for the European Small
Claims procedure even in the first place.

This process started with the amendment proposal of the Commission issued
in 2013 within the scope of the continuation of the order for payment procedures
before the court, and it is to be concluded by the modified and new provisions of the
Amendment Regulation. The European Small Claims procedure was still integrated
into Section (1) of Article 17 insufficiently and without due consideration, and
its actual interface (the application) was not included. In case of a transfer of
the procedure to court proceedings, the priority of the European Small Claims
procedure and the auxiliary nature of the national ordinary civil proceedings, are
provided for jointly by the provisions specified in the Amendment Regulation,
thus in Section (2) of Article 17 and Section (4) of Article 7.

Evaluating the experiencerelating to the application of the Regulation, the report
of the Commission has emphasized that during the application of the Regulation

17  Gruber 2010. 318-319.
18 Regulation (EU) 2015/2421. Article 7.4.
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legal or practical problems have not emerged, and therefore the Regulation can
be applied from mid-2017, and its revised version does not include any changes
to its essential non-contentious procedural features. In respect of the transfer of
the procedure to court proceedings, there is an amendment the explicit purpose
of which is to ensure the use of the European Small Claims procedure.

This change is welcome in the regard that the claimant is not involved in a
national civil procedure of the member state, which is unknown to him, in case
of a statement of opposition, but instead in European legal proceedings the rules
of which are integrated into the respective Regulation in each member state in
a predictable and uniform way. This change can have a positive impact on the
statements adverse to the transfer of the European Order for Payment procedure
to court proceedings, and the number of appendices to the applications for
issuing an order for payment, which include a content categorically refusing
court proceedings, can be reduced.

The European Order for Payment procedure and the European Small Claims
procedure can be considered as two ways of enforcing the same claim.' Their
common feature is that they provide the enforcement of claims within the scope
of a simple and quick procedure, and for that reason they can be jointly valid
alternatives for the cross-border enforcement of claims.? However, regarding
their procedural features, their consecutive application fails to provide the
appropriate legal safeguards for the parties involved in the procedure. Varga
stated —relating to the European Small Claims procedure — that they abandoned a
series of procedural safeguards for the implementation of a quick procedure. It is
a formalized and written procedure, and an oral hearing involving both parties is
only exceptionally held. In general, the procedure lacks oral hearings and direct
measures, and the court decides on the basis of court records alone.?!

Thus, the advantage of the new possibility of continuing the case within the
scope of civil proceedings is definitely the result of more coherent elements of
regulation compared to the regulation on the level of member states. However,
we must not forget to consider that even this regulation ‘does not save’ us from
applying the ‘unknown’ civil procedural law of a member state, as in issues not
laid down in the Regulation the relevant civil procedural law rules of the member
state where the place of the procedure is situated continue to be applied.??

19 Nyilas 2012. 262, Storme 2005. 87—-100, Varga 2009. 37—48.

20 ECC-Net European Small Claims Procedure Report 2012.

21  Varga 2010. 438—439.

22 Regulation (EC) 861/2007. Article 19. Regarding small claims procedures in the member
states, see: Varga 2010. 428-435. https://e-justice.europa.eu/content_small_claims-42-hu.do
(05.05.20186).
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III. European Order for Payment Procedure before the
European Court of Justice

The decisions of the European Court of Justice hold particular sway in the special
environment where the European procedures are regulated. The Regulation
creating the European Order for Payment procedure includes the rules of a
community-level uniform (full) procedure, which is, in effect, conducted
alongside the order for payment procedures, in accordance with the procedural
rules of the member states. However, both these procedures do not simply ‘exist’
in parallel with each other but intersect: the Regulation includes provisions for
the whole procedure, but in many cases it determines the broad outlines of the
procedure only. The procedural rules of the European Union are completed by
the rules of the national legal order on issues not covered in the Regulation.?
This kind of legislative solution, however, can cause problems. National order
for payment procedures have similar main features, but there are significant
differences in their formation and operation.*

The cases presented in this study and the decisions of the European Court of
Justice regarding such cases also focus on the issue of the applicability of the
Regulation rules or the national law. The European Court of Justice has explicitly
dealt with the rules of the Regulation creating a European Order for Payment
procedure in six cases. Based on the substantive part and direction of the court’s
decisions, the cases subject to investigation can be divided into three groups: 1°
the decisions declaring/confirming the priority of the rules of the Regulation,
2° the decisions clarifying or restricting the applicability of the rules of the
Regulation, and 3° the decisions relying on national law.

Next, let us have a look at which cases these kinds of decisions were brought in.

1. Absolute Nature of the Rules Laid Down in the Regulation

1.1. In case C-215/11 Iwona Szirocka v SiGer Technologie GmbH,*® the Court
examined the substantive parts of the application for issuing a European Order
for Payment and their relation to the national procedural law rules. In the case
examined, the Polish court to which the claimant submitted the application
observed that the application did not comply with the requirements laid down
by Polish procedural law (the claimant specified the value of the claim in Euros,
not in Polish currency). Moreover, the claimant claimed interest from a specified
date until the date of payment of the principal claim.?

23  Regulation (EC) 1896/2006. Article 26.
24  Harségi 2012c. 1-11.

25 (C-215/11.

26 C-215/11. 22.
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The domestic court submitted an application to the European Court of Justice
for a preliminary ruling. The questions referred to the Court concerned whether
Article 7 of the Regulation exhaustively established all the requirements to be
met by an application for the European Order for Payment or whether it only
established the minimum requirements for the application and whether domestic
law should be applied in the issues not regulated by the former requirements.

In itsreply, the European Court of Justice made clear that although domestic law
appears in several points regarding the issues not established by the Regulation,
that does not affect the contents of the application. The contents of the application
are therefore exhaustively established by the Regulation at Article 7.2” Within the
scope of the application, the presence of national rules of law would be contrary
to the major objectives of the Regulation, which are simplification, hastening
cross-border disputes, and reduction in the costs of such disputes. A further
objective is to establish a uniform tool that provides equal opportunities for both
creditors and debtors in the whole area of the European Union.?

1.2. In joined cases C-119/13 and C-120/13,% the Court examined the breach
of the rules of service of procedure. It concluded that service to the defendants
of the order for payment had been performed without the application of the
minimum requirements laid down in the Regulation.*® The court of the member
state informed the defendants about the possibility of the revision of the order for
payment. The applications sent by the defendants in this regard were received.*!
Afterwards, the court of the member state requested the opinion of the European
Court of Justice referring to a question about the applicability of the extraordinary
remedy pursuant to Article 20 of the Regulation.®?

The European Court of Justice stated that if the order for payment had not been
served within the scope of the procedure pursuant to articles 13—15 of the Regulation
(minimum rules) further procedural measures cannot be applied (opposition
pursuant to articles 16—-20 and their legal effects, enforceability, declaration of
enforceability, and review).*® As in these cases, in case of breach of the service rules,
no opposition is lodged, and the procedural irregularity is only revealed after the
declaration of enforceability; so, for that reason the possibility to contest such an
irregularity and that of the cancellation of the declaration of enforceability are to be
provided to the defendant. Regarding this case, the Court confirmed the absolute
effect of the rules of service laid down in the Regulation and set duly affected service
as a condition to the applicability of further procedural measures.

27  C-215/11. 28.

28 (C-215/11. 30.

29 (C-119/13 and C-120/13.

30 (C-119/13 and C-120/13. 19. 24-26.
31 (C-119/13 and C-120/13. 21-29.

32 (C-119/13 and C-120/13. 30.

33 (C-119/13 and C-120/13. 41.
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1.3. In case C-144/12 Golbet Sportwetten GmbH v Massimo Sperindeo,* the
Court examined the legal effects of the opposition lodged to the European Order
for Payment. In his statement of opposition, the defendant referred to the fact that
the claimant’s claim was unfounded and the sum claimed was not payable. Due
to the opposition, the procedure was transferred to court proceedings in Austria,
and the defendant pleaded the lack of jurisdiction of the Austrian court. The
claimant responded that the defendant had not referred to lack of jurisdiction
in his opposition to the order for payment, and by submitting his opposition he
implicitly accepted Austrian jurisdiction. The domestic court referred a question
to the European Court of Justice on whether the opposition to the European Order
for Payment not disputing the jurisdiction of the court in the member state of
origin was deemed as entering an appearance pursuant to Article 24 of Council
Regulation (EC) No 44/2001 and whether the fact that the defendant had made a
statement on the merits of the case within the scope of the opposition lodged by
him was relevant.*

The Court stated that the order for payment that had been served to the
defendant provided two possibilities pursuant to Section (3) of Article 12 of
the Regulation as follows: he pays the sum indicated in the order for payment
or he can lodge an opposition in the member state of origin.*® In accordance
with Section (1) of Article 17, the consequence of the opposition is that the
legal dispute continues automatically in the form of civil proceedings. If the
opposition, which failed to dispute jurisdiction, had the consequence that
the defendant enters an appearance, it would extend the legal effects of the
opposition compared to the rules of the Regulation.’” In addition, on the
opposition form, no reference is made to any requirement that the defendant
must dispute the jurisdiction of the member state; it is simply a statement about
the opposition to the order for payment.*® For that reason, the opposition to
the European Order for Payment, in which the defendant does not dispute the
jurisdiction of the member state of origin, cannot be deemed as a statement
of entering appearance pursuant to Article 24 of Council Regulation (EC) No
44/2001 and thus establishing jurisdiction.*® Afterwards, the Court examined
whether the merits of the opposition have an impact on the consideration
of the above question. Based on this, it stated that the primary objective of
the institution of the opposition established in the Regulation is to provide
a possibility of disputing the claim, and therefore it cannot be deemed as a

34 (C-144/12.

35 (C-144/12. 23.

36 C-144/12. 29.

37 (C-144/12. 32.

38 (C-144/12. 33, Gruber 2010. 343.
39 (C-144/12. 34.
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statement on the merits of the case.*® Thus, the fact that the defendant made a
statement on the merits of the case in his opposition does not equate to entering
an appearance pursuant to Article 24 of Council Regulation (EC) No 44/2001.#
The Court emphasized in this case that the objective relating to the opposition
to the order for payment is set forth to provide an opportunity for disputing the
claim and bringing proceedings to court in this respect. The actual content of the
opposition does not have any impact on the scope of the legal effects, and it can
result in court proceedings regarding disputing the claim only, and further legal
effects provided for by the member state’s procedural laws cannot be applied.

2. Clarifying and Restricting the Applicability of the Rules of the
Regulation

2.1. In case C-245/14 Thomas Cook Belgium NV v Thurner Hotel GmbH,** the
Court examined the applicability of the review provided in Article 20 of the
Regulation.

It stated that in this case the defendant had failed to lodge an opposition to
the European Order for Payment validly served within the time limit; however,
he requested the review of the order for payment after the expiry of the time
limit available for lodging an opposition referring to the fact that the court had
no jurisdiction to issue the order for payment.** The European Court interpreted
the provisions of Article 20, Section (2) in the sense that behaviour, such as that
displayed by the debtor, who, subsequent to valid service of the order for, payment
failed to lodge an opposition, while referring later, during revision, to the fact that
based on the data provided by the claimant the court had no right to issue the
order, cannot be encouraged based on the circumstances of the first procedure.
It is clear from the wording in Section (2) that the cumulative conditions of a
revision are the omission of the time limit provided for lodging an opposition and
the incorrect issue of an order for payment in view of the requirements established
in the Regulation or any other special circumstances.** The legislation of the
European Union wished to restrict the review procedure to special situations
only; so, the provision in this respect is to be construed strictly.*

The European Court of Justice concluded that —on the basis of the circumstances
of the initial procedure — the defendant should have acted within the time
limit available for lodging an opposition if he had wished to invoke the lack
of jurisdiction of the court and referred to the fact that the data provided by

40 C-144/12. 40.

41 C-144/12. 41.

42 (C-245/14.

43 (G-245/14. 18-23.
44  (C-245/14. 30.

45 (C-245/14. 31.
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the claimant in the application concerning the jurisdiction was incorrect.*® It
emphasized that the possibility of a review of the order for payment could not
give a second opportunity to the defendant to lodge an opposition to the claim not
even if the court of a member state acted in lack of jurisdiction in consideration
of all information available in the case.*”

2.2. In case C-324/12 Novontech-Zala Kft. v Logicdata Electronic &Software
Entwicklungs GmbH,* the Court interpreted Article 20 of the Regulation where
the defendant’s lawyer had lodged the opposition to the order for payment duly
served beyond the time limit.*® The defendant requested the review of the order
for payment by a new lawyer on the basis of Article 20 of the Regulation, which
was dismissed by the court of the member state.®® The court of the member state
referred the question to the European Court of Justice as to whether the failure
made by the defendant’s lawyer constitutes a fault on the part of the defendant
pursuant to Section (1) (b) of Article 20 of the Regulation or it is not to be regarded
as a fault on the part of the defendant himself, and the failure is instead to be
regarded as an extraordinary circumstance within the meaning of Section (2) of
Article 20 of the Regulation.®

The Court stated that in this case the failure is due to a lack of diligence by the
defendant’s representative, and it does not constitute extraordinary or exceptional
circumstances within the meaning of the review.5?

3. Presence of the Law of a Member State

3.1. In case C-94/14 Flight Refund Ltd. v Deutsche Lufthansa AG,” the Court
examined the issue of transfer of the order for payment procedure to civil
proceedings and the issue of jurisdiction.

An authority of a member state issued a European Order for Payment without
clarifying the jurisdiction concerning the case. The defendant lodged an
opposition and the procedure was transferred to court proceedings. However,
the authority issuing the order for payment could not identify the competent
national court for the civil proceedings; so, it submitted the case documents to the
Supreme Court applying to designate the competent court. This Supreme Court
referred the case to the European Court of Justice concerning the interpretation
of the rules regarding jurisdiction and explicitly asked the question as to whether

46  (C-245/14. 39.

47  (C-245/14. 48, Regulation (EC) 1896/2006. Article 25.
48 (C-324/12.

49 (C-324/12.10.

50 C-324/12.11-13.

51 (C-324/12. 14.

52 (C-324/12. 21.

53 (C-94/14.
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a European Payment Order which has been issued by an authority that does not
have jurisdiction could be subjected to an ex officio review.**

The European Court of Justice clearly excluded the ex officio review for
a European Order for Payment pursuant to Article 20, and, regarding the
circumstances of this case, it referred to the respective rules of the national law
to remedy the situation due to the lack of jurisdiction, as on the basis of the
opposition the procedure was still on-going, and the enforceability of the order
for payment could not be decided.?®

By its decision concerning the case, the European Court of Justice made it clear
that the European payment orders issued in lack of jurisdiction are to be settled
in court proceedings held in the member state and in case of opposition by the
defendant pursuant to the rules of the national civil procedural law, while the
review provided by the Regulation cannot be applied ex officio or on request.
The rules of the national procedural law have to provide the examination of
jurisdiction on the basis of Regulation (EC) No 44/2001, and the proper decision
depending on its result, and accordingly, is to be terminated in lack of jurisdiction.

3.2 In joined cases C-119/13 and C- 120/13,°" the Court examined the breach
of the rules of the Regulation about service, and, in addition to the above (1.2),
it faced the issue of whether in such a case the remedy concerning the breach of
rule of law has to be provided to the defendant on the basis of the Regulation or
by the provisions of the national procedural law. The Court indicated clearly the
national law as a base for the remedy.®

Here, however, it should be noted that Gruber emphasized in the comprehensive
comment to the Regulation that the Regulation does not provide a possibility of
remedy in case of a defective service that is in breach of minimum requirements
laid down in articles 13—15. In Article 18, the court of the member state of origin is
challenged to check the time limit for lodging an opposition only when a decision
is made on the issue of enforceability. If the time limit expires and no opposition
is lodged, the examination does not cover the control of the service rules.*® Gruber
clearly took the position in the commentary published in 2010 that the defendant
can request the review of the payment order served in breach of the service rules
and consequently declared enforceable pursuant to Sections (1) and (2) of Article
20 of the Regulation.®® As we can see, with its judgment delivered in 2013, the
European Court of Justice excludes the applicability of the rule referred to and any
further procedural measures. On the basis of the Regulation, however, it cannot

54 (C-94/14. 38.

55 (C-215/14. 47. sqq.

56 (C-94/14. 72. Regarding similar cases, see: Harsdgi 2014. 209.
57 (C-119/13 and C-120/13.

58 (C-119/13 and C-120/13. 46. sqq.

59  Gruber 2010. 339.

60 Gruber 2010. 340.
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highlight a rule in the Regulation provided as a remedy for the problem, and for
that reason it refers the issue for eliminating the consequences of the defective
service to the applicable provisions of the national law.

4. Closing Thoughts

Related to the Regulation, the European Court of Justice examined and interpreted
the substantive parts of the application, the service rules, the opportunity of
review provided by the Regulation, the content of the opposition, and the issue
of the transfer to civil proceedings.

It could be noted that the Court avoided taking the peculiarities of the national
civil procedures into consideration concerning the content of the application,
and it defined the form attached to the Regulation and its parts as a community-
level uniform application. The position of the Court concerning the subject
matter of the opposition provided an interpretation excluding the legal effects of
the national civil proceedings. Thereby, the Court established a legal effect of the
opposition that is uniform in the area of the European Union (effect of transfer to
civil proceedings). As far as the observance of the service rules is concerned, the
Court indicated a clear choice concerning the validity of the minimum standards
laid down in the Regulation, and in this regard it excluded the applicability of
the procedural measures after service.

In this latter case, the Court emphasized another kind of conclusion referring
to the elimination of the legal effects due to a defective service according to the
national law. Also, the Court referred to the national law when a remedy is to be
provided after the issue of a European Order for Payment in lack of jurisdiction;
however, the procedure was transferred to civil proceedings due to the opposition
of the defendant. Within this scope, it should be highlighted that the Court clearly
excluded the opportunity of an ex officio review provided by the Regulation as a
possibility of eliminating a fault.

The Court has examined the possibility of a review several times, and it has
interpreted the terms and conditions concerning the review. It emphasized that
in cases when no opposition is lodged and the defendant submits a remark
within the scope of a review against the order for payment issued, even if it is an
opposition concerning jurisdiction, no review can be approved. Opposition has
priority, and the purpose of a review is not to provide a second opportunity for
lodging an opposition.
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IV. Conclusions - Legislation and Judicial Application
of Law

The European Order for Payment procedure has been available for almost 8 years
for the enforcement of cross-border claims for a specific amount that has fallen
due.® It will be available for claimants and enforcement bodies with amended
rules concerning the transfer to civil proceedings as of the 14" of July 2017.

The number of cases examined by the European Court of Justice and the scope
of the issues concerned can support the statement included in the Commission
Report that during the utilization of the procedure no major legal or practical
problems emerged.® The Court solved the problems which had emerged based
on the application for preliminary ruling.

To what extent did the legislative standpoint and the opinions of the Court
overlap? The report of the Commission covering the experience concerning the
application of the Regulation explicitly referred back to three court cases and
revealed the responses of the legislation provided to the problems detected.®

One of these emerged due to a judgment examining the issue of the subject
matter of the application and the interest payment** when the Commission
reports about the amendment to the content of the form referring to the actual
case.% Accordingly, the defendant is informed in the table in form ‘E’ that, based
on the national law, there can be an obligation of interest payment until the date
of the enforcement of the payment order, and in such a case the amount payable
is increased by this sum. However, the Commission takes the position that form
‘E’ does not appropriately elaborate on this as it does not include the proper
description of the interest payable.®

In the second case,?” it was stated that in case of the breach of rules of service
laid down in the Regulation, the Regulation itself does not provide any reference
of remedy. In response to that, the Commission also revealed this problem in its
report. As a solution, the Commission proposed the clarification of the conditions
of the review provided by the Regulation on the basis of the pertinent provisions
of the Regulation on the European Maintenance and Small Claims Procedure.®
However, the current Amendment Regulation does not include any changes to
such an effect or any other solution.®

61 COM (2015) 495 final. 13—-15.

62 COM (2015) 495 final. 4.

63 (C-215/11, C-324/12, C-119/13, and C-120/13.
64 C-215/11.

65 Regulation (EU) 936/2012.

66 COM (2015) 495 final. 5-6.

67 C-119/13 and C-120/13.

68 COM (2015) 495 final. 10.

69 Regulation (EU) 2015/2421. Article 2.
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Concerning the third case referred to,”° the Commission recalled the
applicability of the consequences covering the defendant due to the fault of a
legal representative, relating to the legal effects of an opposition and the failure
to lodge such an opposition.

In the Amendment Regulation, the second problem mentioned by the
Commission could have been solved in addition to the changes concerning the
transfer to civil proceedings. Whereas the first problem had been solved by the
time the Amendment Regulation was made, and no amendment to the Regulation
was needed for the third one, the second problem concerning the scope of tools
of remedy to be used in case breach of the rules of service has not been solved
in the Regulation amended despite the fact that it is of the utmost importance.
Within the scope of the European Order for Payment procedure, there is still lack
of legislation despite the elaboration of the Amendment Regulation.
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