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Abstract. The beginning of mining in medieval Serbia is related to the
settlement of the Saxons that is commonly thought to have taken place in
the mid-13"™ century. Saxons brought with them not only the technique and
knowledge for silver and gold mining and extraction but also customary
rules that regulated numerous issues concerning mining. The first written
mining law codification appeared in Serbia around 1400. This codification
is known as the Mining Code of Despot Stefan, and it was enacted for Novo
Brdo (Hoso Bpoo), the most important mining site in the state at the time.
Although the influence of Saxon customs is evident, Serbian law showed
significant unique development, resulting from the intensity of metal
production and isolation from other European Saxon mining centres. One of
the most important subjects regulated in the Code was the transfer of shares
in mining companies. Although this was not the first issue regulated by the
Code, according to the transcription from 1638, one seventh of its articles
were dedicated to the change of shareholders. These articles prescribed
various rules on registration of ownership, bearing of costs, representation,
unilateral rescission of sale, and expulsion from the company. The aim
of this study is to answer the question as to what extent these rules were
the result of transplantation of Saxon customs, and which part of the rules
represents a possibly unique Serbian legal contribution.

Keywords: mining law, Saxon medieval law, Serbian medieval law, medieval
shareholders

1. Introduction

Chroniclers and writers from the second half of the 14" century and the first half
of the 15 century gave numerous — and probably well exaggerated — testimonies
about the huge gold and silver production in late medieval Serbia. Exploitation of
precious metals was the basis of wealth and political power of Serbian medieval
rulers and, therefore, probably the most important economic activity at the time.
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The beginning of mining in medieval Serbia is related to the Saxon® settlement,
which is commonly dated to the mid-13® century. Saxons brought with them not
only the technique and knowledge of silver and gold mining and extraction but
also customary rules that regulated numerous issues concerning mining. The first
written codification of mining law in Serbia, known as the Miners’ Law (3axon o
pyouuyuma), or the Mining Code of Despot Stefan, appeared around 1400. It was
constituted by a charter issued for Novo Brdo (Hoso Bpdo), the most important
mining site in the state at the time. The codification continued to be accepted
during Ottoman rule after the fall of the Serbian medieval state. The Code is
preserved in two Serbian manuscripts, a Serbian Cyrillic transcript from the
16™ century? and a Serbian language transcript in the Latin script from 1638.°
Although younger, the text written in the Latin script is considered to be more
complete and similar to the original. The Cyrillic version contains in continuo
another legal source, predominantly regarding the institution of vojvoda of
Novo Brdo,* which was not directly related to the mining law. In the same year
when Novo Brdo was conquered (1455), the Code was translated into Turkish,
and other versions of Serbian mining rules subsequently also appeared in the
Ottoman Empire. These were a later Turkish version from the late 15" century of
the aforementioned Code and the laws of Suleiman the Magnificent.®

As the latest studies indicate, Serbian medieval mining law had considerable
similarities to the Charter of Béla IV for Schemnitz (Banska Stiavnica — formerly
in the Kingdom of Hungary, currently in Slovakia), the laws of Iglau (Jihlava)
and Kuttenberg (Kutnd Hora — both cities in what was once Bohemia, now in
the Czech Republic), and the Saxon law of Freiberg. The resemblance is evident
not only in the terminology (lemsat | Lehenschaft, gvarak | Gewerke, urbar |
Urbar, hutman | Hutmann, etc.) but also in some of the legal institutions and
rules. For example, there was the institution of the mine supervisor (hutman)
in Serbian law,® as well as the contract of Lehenschaft’ and loss of mining
concessions through non-use.® On the other hand, there was considerable
unique development, which resulted in different legal norms. Serbian landlords
had no right to a share of ore excavated on their land.® Bohemian urbarars were
contractors of crown income and tax collectors, unlike the Serbian ones, who
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were only mining officials.'® The Serbian contract of Lehenschaft was regulated
by imperative rules, with no parallels in comparative law.'* Therefore, on the
one hand, the influence of Saxon customs on Serbian law is evident, and, on
the other, Serbian law shows significant uniqueness, which was the result of
the intensity of metal production and, probably, isolation from other European
Saxon mining centres since there have been no proven Saxon settlements after
the one previously mentioned.

During both Serbian and Ottoman rule, mines were organized as companies of
shareholders. Some of the shareholders were financiers while others were mining
experts. The shares were calculated in fractions. The smallest recorded fraction
in determining the shares was one sixty-eights of a share, one sixty-fourths shares
were more common in practice, but in that particular case, there were four extra
shares reserved for blacksmiths and managers.’? One of the most important
subjects of the Mining Code of Despot Stefan was the transfer of shares of mining
companies. Although that was not the first issue regulated by the Code, according
to the transcript from 1638, one seventh of its articles were dedicated to the
change of shareholders. These articles prescribed various rules on registration of
ownership, bearing of costs, representation, unilateral rescission of sales contract,
and expulsion from the company.

It is interesting to note that there were no clear influences of the Roman contract
of partnership (societas) in the historic regulation of Serbian mining companies
under examination. Roman law was introduced to medieval Serbia through the
Byzantine compilation of Procheiron (Zpdyeipoc vouog), which was translated
into Serbian as part of the Nomokanon (Homokanon) in the early 13" century and
is known as Zakon gradski. However, mining companies were designated and
regulated differently from partnerships (w6vwyuna®® in Procheiron; druxina,
opoyocuna®® in the Code). For example, a partnership was deemed as rescinded
by the death of a partner,'® while a mining company continued to exist in that
situation.’” There is no evidence of any influence of customs and laws of the
neighbouring coastal Adriatic city-state of Dubrovnik. For instance, while a
partnership could be concluded solo consensus in Dubrovnik,' it was necessary
for a public official to authenticate a mining company contract in Serbia.

10 KaranyeBuh 2020a; KaranueBuh 2020b. 260-261.
11  KaranueBuh 2021. 122-123.

12 hupkoBuh 2002. 80—83.

13  Jyuwh 1877. 75, 78.

14 hupxoBuh 2005. 26.

15  Panojunh 1962. 44.

16  Hyuwh 1877. 75.

17  See below.

18 Cvejic 1957. 339, 342.
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2. Cession without Compensation

The first issue that attracted the attention of the legislator was the transfer of shares
among shareholders without remuneration. Although cession might appear as
gratuitous in this case, it was not. The company share was always accompanied
by the mining cost. Expenses arising from mining activities were significant
and could be borne for many years, perhaps even more than a decade before
ore was struck, which remained a possible but by no means certain outcome.
Therefore, if there was no ore, the transfer of the share could in fact constitute an
expromission of the debts. The provision referring to this situation is preserved as
the 11" item in the manuscript written in the Latin script. In the Cyrillic version,
only the end of the norm was preserved as the final part of Article 16.

11. Ako 1i pusti gvark gvarku délove u 16. [...] 0a 3anuwe oy oyp*6apapckel mempaze:
zapis s’ bez niedne plate, liho za paunan’e u 6eneceb yapunuuku, 0a ce €0°Hb OPOY2OMOY HE
i fSto mu da Bog, za toy trebé kniga megju  nomeopu:~*

nimi i svédogba da sé zapifSe vrbarara

i belég car’nsky da se edin drugomu ne

potvori.*’

It prescribesthatifashareholdergiveshis sharetoanother without compensation,
there must be a written document of this drafted between them, a written record
made by the urbarar, and a stamp of the tax collector.?? At the end of the paragraph,
there is a short explanation that emphasizes legal security as the reason in this
case: ‘so it could not be disputed’. The non-gratuitous character of the conveyance
is underlined in the formula, according to which one gives to another ‘to excavate
whatever God grants him’, alluding that there might be no resulting consideration
for the transferee, while excavation costs remained certain.

Some similarities can be found in comparative law. In the charter of King Béla
IV of Hungary to Schemnitz (Banskd Stiavnica, Selmecbdnya), issued between
1235 and 1270, there was a general provision (I, 11) on the necessity for property
to be sold before a councillor and a judge and for the sale to be confirmed
with the town seal. This rule was also accompanied by an explanation ‘so that
consequently no obstacle may arise’.*

The charter of Wenceslaus I of Bohemia to Iglau (Jihlava) from the mid-13%
century contains an even more general rule (A/B, I, 1), which prescribed that:
‘Everything urbarars and councillors of Iglau allow or give under their seals has

19 In Novo Brdo, it was necessary to dig for 10 to 15 years before discovering ore. hupkoBuh 2002. 79.
20  hupxoBuh 2005. 22.

21  Panmojumh 1962. 41.

22 KaranseBuh 2020b. 266—267.

23  Kachelmann 1853. 181.
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legal power and is not disputable.’”®* It was formulated so that it does not refer
only to the transfer of property.

The charter of Wenceslaus II (the grandson of Wenceslaus I) to Kuttenberg
(Kutnd Hora) from 1301, also known as [us regale montanorum, prohibited a
buyer or donee (111, 6, II, 9) from requesting the right over shares if the contract of
sale or gift was not sealed by the seller or the donor before a magister montis.* The
same source required an ‘investiture’ in the case of share alienation (I, 7, VII, 21).%

There is significant resemblance between these laws in at least two aspects.
Firstly, the transfer of shares required an active role of officials, which ensured
legal security. Secondly, it had to be done in writing and confirmed by a stamp,
i.e. authenticated.

Serbian uniqueness is probably constituted by the stylization of the rule. It
seems that there was a commonly accepted obligation to transfer shares by a
written contract recorded by the urbarar and confirmed by the tax collector’s
stamp. Therefore, the main rule did not have to be prescribed by the Code since
it has not been disputed. Only transactions without consideration between
shareholders were controversial. The Code excludes exceptions in this case.

Still, there are different opinions. Markovi¢ believes, without providing any
ground for this, that transfer of title in the shares during sale took place solo
consensu by the simple agreement on the object and price.?” As it is shown,
this contradicts not only the systemic interpretation of the Code but comparative
legal tradition as well.

3. Expulsion from the Company

There is an interesting provision in the manuscripts on the expulsion of a
shareholder from the mining company.? The text says:

21. Gvarci koi bi ednu rupu prihvatili da  26. [...] Axo 6u 2éapyu conoy poynoy

ju paunaju i megju sobom délove razdelé,  npuxeamunu da 10 naoynaio mezio co6omb

tko fSto prihvati dobrovolno i plati na svoe u drro6e pazoraunu * Kou wjo npuxeamu

i. perperu, da ga nesu volna druxina poslé 0o6pogonno u niamu na ceoe, @ * nEpnep o0a

nekoe radi pizme izgnati, kromé ako ne bi  2a necoy eonna dpoysicuna donocars padu

hteo plakjati.*® HEKOE NU3ZME USZHAMU * KPOME aKO HE OU Xmea
arcamxouya naaxsamu:~"

24 Zycha 1900. 2, 3, 8.

25  Zycha 1900. 198-199.

26  Zycha 1900. 84, 85, 87.

27  MapkoBuh 1985. 47.

28  On the further development of the provision under Ottoman rule, see hupxoBuh 2005. 61.
29  ThupkoBuh 2005. 23.

30 Panojunh 1962. 44.
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This regulated the situation when shareholders started to excavate and
determined shares and paid preliminary expenses. A shareholder that accepted
the arrangement and began paying his part of the expenses could not be expelled
because of any kind of animosity towards him. The only reason for expulsion
was a breach of the duty to bear the expenses of the mine. It is also interesting
that this implicitly signifies that other shareholders could take over the share of
one of them for not paying the required amount. Although it was not explicitly
indicated, according to systemic interpretation in the context of the previously
analysed article, there is no doubt that there had to be some kind of a written
instrument authenticated by the public authorities in this case as well. Moreover,
the next rule, in Article 22, which is quoted below, mentions ‘loss of shares before
the court or before the urbarar [...] by his free will’. Since it relates to the previous
article, this may refer to the case of a shareholder failing to bear the requested
expenses. He could exit the company voluntarily ‘before an urbarar’ or he could
be forced to do it ‘before the court’.

No resemblance to this norm can be found in comparative law.

4. Renouncement in Anger

The following part of the Code regulated the opposite case — the situation when
one of the shareholders was furious because of some irregularities related to
expenses of the company®! and angrily renounced his part in the company. The
Code regulated the situation in following manner:

22. ... Ako li bi u srdcu uginia, vidévf3i 27. [...] akonu 6u oy cpoyoy oyuunia eudesuiu
nekoi bezakony xamkofst, te mu e rekal: HEKOU OE3AKOHHU JICAMKOUL® MEP® OU PEKb €MO
eto ti délovi nekju ti hi, ako bi mu onaj mu Orel06U HE MPrLOOIOM® MU® U aKo Gu MOy

i nekoi poklon uginia, toj da ne nif$to (WHAU HEKOU NOKTIOHb OYHUHIA® U OU HE HUWYMA
vrédno, ere za srdce gvark baf$tinu ne 8PIOHO® €PE 0y CPOYOY 26APKb DAUSUHOY HE
moxe izgubiti, nego ako bi pof$ préd M@dIce U3*20y0UMU® HEXO AKO OU NOWb NPTEO

sudom ili préd urbararom, ter da se otlici  coydwm u npreo oypbapapomv meprs da ce

dobrovolno ili komu da pokloni, a da plati woauuu 0obposonno, unu koms 0a NOKIOHU, A

xamkof$t do onde, da zapifSe urbarar, to e  0a nramu 6vcb KHcamKowp OOHOE® U A 3aNUULE

tv’rdo da veke ne voln iskati.* oy sp*bapapa® mo € 8prpOHO 0d HE BOHb BEKIC
uckamu.~ %

In particular cases, one of the shareholders, angry and dissatisfied by some
issue concerning costs, might have exclaimed: ‘T do not want the shares! Take

31  On the subsequent slight modification of the provision under Ottoman rule, see FiupkoBuh 2005.
61.

32 'hupxoBuh 2005. 24.

33  Papnojumnh 1962. 44.
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them!” However, since done in anger, the gift was considered invalid. The Code
prescribed that ‘a shareholder cannot lose his share in anger’. The renouncement
and donation of the share could only be done publicly before the court or before
the urbarar, and the donor or the one who renounced was obligated to pay his
part of expenses of the mine until the time of the transfer of title in the share.

Once again, there are no similarities to this provision in comparative law. Both
of the provisions seem to be too particular to be explicitly provided for by other
legislators and could be subsumed to the general rule on the transfer of goods or
shares. However, around the year 1400 in Novo Brdo, these norms, for whatever
reason, seemed necessary.

5. Unilateral Rescission of Sale

There are some rules in Despot Stefan’s Code on rescission of the contract on
sale of the share. Rescission could be unilateral, depending on the portion of the
price paid and whether the ore was struck after the sale. The Code prescribed the
following:

37. Axonu npodade Opoy2omy 26apKoy Ore1067s
U OV3°ME KHU20Y WM CBOIE MIoCma® u oy
mempazb 0ypoapap’cKul 3anuuies U OUHAPE Cu

31. Ako proda gvark gvarku délové, ili
drugomu komu ¢l(ové)ku, 1 uzmé knigu ot
sudie koi e u mestu, i u tetrag urbararov

zapifle i svédoxba se postavi, i dinare plati
své na célo, toj se vekje ne moxe raskinut.
Ako bi naf$ zlato i srébro na na n’iey ili paky
nifSta. Ako i bi izginula kniga vlastni¢skaa,

da se na nie svédogba koa zna, da e vérovana.

Ako i bi onay kup’c platia vékju polovinu
aspri, a za drugo uginio rok, i ne platio do

roka, a ruda se naf$la, da mu doplati, da mu e

bafStina slobodna.
Ako Ii bi m’nju polovinu platia, a ruda se
nagie, voln se e potvoriti tko e proda, er pak

ako se bi nif$ta ne najfllo, voln se e i ovi kup’c

potvorit, a na ovi nagin: da ti sam m’nju
polovinu aspri, da ti su na ¢’st i baftina da
ti & na ¢’st, tomu ne takoj zakon.*

niamu mo € mepboo* aKou Ou KHuea coyoiuHa
U3SLINNA® a CBE002ICOA KOA 3HA Od € BEPOBANA®
akonu 6u WOHAU KOYN*Yb 6€KI0 NONOSUHOY
nramiua® a 3a Opoy2o oy4uHia pok* u He
naamu Ha poOKL® a psoa e € HAWLIA® OI*Hb CE
€ NOMEOPUNMb WHBU KOYR*Yb HA VE6bU HAYUHD®
oan® mu coMb Opame MoHIO NONOBUHOY ACHPU®
0a mu coy acnpu u 6awuna HaybCm momoy €
MaKou 3aKoH.

36. Axo npoda eeap*kb 26apbKOY OTeI06E® UMY
0pOYy20MOY HN08IKOY® AKO MOY naamu Orslo6U
COYm® HIE206bL® AKONU HEeXO NONOGUHOY NIami,
a psoa ce Haere. Bon'nw ce € nomeopumu mxo
€ Npooa axkonu ce psoa HE HAZIE® 80T Hb CE €
KOYnbYb NOMBOPUMU, MOU M € 5 3AKOHY. *>°

The provisions are presented in a logical order in the Latin manuscript.
Nevertheless, they are aligned in a different manner in the Cyrillic one. These
provisions regulate several possible situations.

In the first case, the shares were bought, the price was paid, and the contract
was solemnized. This sale could not be rescinded regardless of the subsequent

34 hupkoBuh 2005. 25.
35  Panojunh 1962. 46.
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discovery of ore. If the written instrument was destroyed, the contract could be
proven through witness testimony.

In the second case, if more than half of the price was paid and there was a
delay in payment of the rest and ore was struck, the buyer could pay the rest of
the sum and gain an undisputed right to the share. Begovi¢ believes that this was
applicable even if ore had been discovered before, but some new deposits were
found. However, he offered no arguments for such a creative interpretation.®
Markovi¢ wrote about the possibility of unilateral rescission by the buyer in
this case.?” It seems that she expanded the rule from the following article to a
different case (or the previous one in the Cyrillic manuscript), where more than
half of the price was paid. Cirkovié reads the text in the manner that the buyer is
not late with the rest of the price.*® It is worth mentioning that both manuscripts,
although not identical, contain the same negative condition: ‘has not paid in the
due time’ ne platio do roka | ne nramu na pore.

Third, if less than half of the price was paid and ore was discovered
subsequently, the seller could change his mind. He could give back part of the
price he received and keep the shares. Markovi¢ reads this and the following
provision to conclude that the rule was applicable to the payment of exactly
half of the price.** However, the case when 50% of the price was paid was not
mentioned in the Code.

The last provision is stylized as the in continuo explanation of the previous
one. It proclaims the right of the buyer to rescind the sale if he paid only part of
the price and ore had not been struck. He could give the share back to the seller
but he did not have the right to demand reimbursement of the part of the price
he had already paid. Implicitly, it seems that he had this right regardless of the
percentage of the price he paid.

There are some similar provisions, but not the same, in the law of Kuttenberg
(Kutnd Hora). The general rule (III 6, I, 4) was that the sales contract was perfected
after the price was paid. All the gains or damages to the subject that appeared
afterwards affected the buyer alone.”® Secondly (III 6, I, 5), if the sale had not
been perfected, and the price had not been paid, both the seller and the buyer
could forfeit. The forfeit could be penalized through the down payment rule.*!

However, there was a specific rule for shares in new findings. If the shares were
sold but were not fully paid, the buyer could forfeit and leave the paid sum with

36  beroBuh 1971. 56.

37  MapkoBuh 1985. 47.
38  hupxoBuh 2005. 65.
39  MapkoBuh 1985. 47.
40 Zycha 1900. 194, 197.
41  Zycha 1900. 194, 197.
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the seller (IIL, 6, I, 6).2 On the other hand, if he did not pay the full price at the
due time, he would lose everything (III, 6, I, 7).** In both cases, the parties were
free to stipulate otherwise.*

There are some resemblances between the two laws. Both of them have the
rule on the pendent sale before, and the perfected sale after the price is paid. In
Novo Brdo, as well as in Kuttenberg, the buyer could withdraw from the sale of
shares by leaving the paid sum to the seller. It is possible that the two rules have
common origins in Saxon mining customs.

However, there is some specificity in the Code. Unilateral rescission of the
contract is related to the discovery of ore. If the price was not paid but ore was
struck, the right to renounce depended on the percentage of the price paid. If it
was more than half, the buyer had the right; otherwise, it belonged to the seller.

Cirkovi¢ noticed the similarity of this rule to a provision from the short
Serbian-Byzantine medieval legal compilation, known as Justinian’s Law (Zakon
cara Justinijana).*® It contained a norm that the seller could rescind the sale if
only half of the price was paid.*® It is a possible origin of this rule from the Code.
However, one should note there are a few differences. Justinian’s Law spoke
about ‘half’ and the Code about ‘less than a half’. Secondly, the Code expressly
prescribed discovery of ore as a condition for the seller’s right to rescind the sale,
although he tacitly may have had that right, regardless. Thirdly, according to the
Code, the buyer could withdraw from the sale if no ore was struck, but he could
not request reimbursement of what he had paid. On the other hand, Justinian’s
Law did not consider the right of the buyer to forfeit.

Although there is a certain influence of Saxon customs and Byzantine law in
this matter, one has to say that the rule was at least partly unique. Its appearance
is easily explained by high expenses and the uncertainty of the undertaking. As
it was stated above, the transfer of shares could remain only an expromission of
the debts if no ore was truck.

42 Zycha 1900. 194, 196, 197.

43  Zycha 1900. 194, 196, 197.

44 Zycha 1900. 196, 197, 199.

45 hupkoBuh 2005. 65.

46  MaproBuh 2007. 55, 67, 78, 116.
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6. Acquisition from a Non-Owner

There is an interesting rule on acquisition of shares from a mala fide (bad faith)

seller:

32. Ako bi tko ¢ie délové proda nekoiom
krivinom, ili odumr’tni ostali, ili ¢ineki se
epitropu, ili po nekoe nevole, pusti ostali,
ili po nékoem utvoru, tere ih bude proda
po nepravdé, drugy si bude kupio po
pravdé s knigom vlasnigskom i zapisom
urbararskem, a poslé izlézu ili déca ili
s’rodnici onogay ¢ii su byli délovy, da im
ogovori onaj koi hi je krivinom proda, a
tko ih & po pravde kupio da ih ima kako
svoju baf$tinu. Ere ako ne bi nif$to nafSa na
nih, ne bi nitko javio za nih i on bi izgubia
icénu i fSto e da za nih i paunan’e ere

38. Axkonu mxo 00681 NPo0a HEKWM KPUBUHOM?®
UIU WMOYMPLIMHU (OCMAHOY® UNU YUHE [HE[KIU
NPUMONb, CUPIY BEKUTL UL NO HEKOE HEBOIIE
ROYCMU WOCMARU® UL NO HEKOEM® OYMBOPOY*
mMep* Xu 60yoe npooa no HENPABOE® y OpPoyebl UXb
60y0rs Koynia no npagors ¢ KHU2OMb COYOIUHOMb®
a NOMONTs UBNE3S OToMYA® UMY CHPOOHUYU YIUHO
coymo OrBI0BbL® 0A MOY WME0BOMU WHBU KOU €
npooan KPUBUHOM* a MKO € no Npasor Koynia
0a XU UMA KAKO €6l C8010 6AWUHOY €PE AKO WM
HUX® HE OU ObLIO® HE OU CE WM HUX HUKMO Asia®
u wHau Ou us2oyodia YreHs Wo € 0a 3a HUX® EPE U
Yaps HE OY3LIMIIE 0d CE HE paboma® KPOME Wo €

ni car zemlje ne da stoati rupe da se ne 3axonom.*

rabota, kromé fto e zakon.*”

This provision regulated a specific case of the sale of shares. All the formalities
were respected, and there was an authenticated written contract recorded in
the public register. However, the seller was not the true owner of the shares.
Moreover, he was not bona fide but aware of the fact that the object of the sale
belonged to another. On the other hand, the buyer acted in good faith, believing
that he became the owner of the shares. However, heirs of the previous owner
turned up and claimed their inheritance. The legal solution was clear: the bona
fide buyer was the new owner. The Code explained that the heirs would not have
claimed their parts of the company if there had been no ore but only mining
expenses. However, the claimants had the right to request compensation from
the mala fide venditor (the seller in bad faith), but not from the bona fide emptor
(the buyer in good faith).

This rule has a certain resemblance to the Kuttenberg law. There is a
provision therein (II, 3, V, 11)*® about those who have been working in a mine
conscientiously for at least three years and without any objections from anyone
during this time. Being the first who found the ore, they could not be impeded or
deprived from their rights. In both laws, there is a possibility to acquire from a
non-owner. Nevertheless, there are two significant differences. In Novo Brdo, the
buyer became the owner immediately, while a three-year period of undisturbed
use was a condition in Kuttenberg (a form of usucaption). The first provision is

47  hupxoBuh 2005. 26.
48  Papojuunh 1962. 47.
49  Zycha 1900. 140-143.
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of material and the second of formal nature. Lastly, the Ius regale montanorum
contains the condition that the acquirer was the first who found ore in the
relevant location, while there was no such request in the Despot’s Code. Through
teleological interpretation, the rule from the Code could also be applied in cases
when there has been ore mining before the shares were sold.

In both laws, there are similarities to the Roman law institute of usucapio
(usucaption). Pfeifer® believes that there may be such influence in the Kuttenberg
rule. In Novo Brdo, both bona fides (good faith) and iustus titulus (just title)
are listed as conditions, but no passage of time is required, making usucaption
immediate, without the requirement for prolonged adverse possession. The
acquisition was instant. Therefore, the Serbian rule was more akin to the one that
appeared in Roman law, in the constitution of Emperor Zeno (C.7.37.2), where
there was instant acquisition from the imperial aerarium, regardless of the true
owner. The difference is in the condition related to the bona fides of the acquirer.
While it was required expressly in the Code, it was not in the constitution, or
perhaps it was not a condition at all.’* Nevertheless, the two rules appeared in
different occasions and historical contexts without any mutual influence.

The purpose of the Serbian norm was related to two significant circumstances.
Firstly, as it was previously said, mining expenses were exorbitant, and the
discovery of ore was by no way certain. Furthermore, there was the rule of losing
the right to excavation on the land by not exercising it for a certain period. The
result was the solution that the owner was the bona fide buyer who bore the costs of
mining. Heirs of the previous owner only had rights towards the fraudulent seller.

At the end, there is a short explanation, given in manner of a legal sentence:
‘since the tsar does not grant it [so as] not to be used’. Taking into account the time
when the manuscripts were completed, it is probable that the ‘tsar’ referred to the
Ottoman Sultan and not the Serbian ruler. The meaning is that the concession
was issued to a certain company in order for it to mine ore effectively and not
to cease operations while searching for the heirs of one of the shareholders. The
economic importance of metal production corresponds to the efficacy demanded.
Begovi¢ believes that the text referred to the ruler as the one who sold the shares
mala fide.*® However, this contradicts the beginning of the article, which started
with the words ‘If somebody’ Ako bi tko | Axoau mxo).

50 Pfeifer 2001. 92-93.
51 Katancevi¢ 2022. 184—186.
52  beroBuh 1971. 57.
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7. Conclusions

There are several provisions on the transfer of mining company shares in the
Code of Despot Stefan. The most general one was obviously taken from the Saxon
customs. It required a written contract on the transfer of shares, solemnized
by a public official and registered in some kind of public records. The Serbian
specificity is the emphasis on the impossibility of exceptions in cases of the gift
of the share, exclusion of a shareholder, and his renouncement in anger. Apart
from this, the only possibility of loss of the share was before the court.

In Serbian law, in the matter concerning rescission of sale of shares before
the price was paid, there was also a probable influence of Saxon customs and
Byzantine law through the Serbo-Byzantine compilation known as Zakon cara
Justinijana. In Ius regale montanorum, there was the same condition concerning
discovery of ore. In Novo Brdo, as well as in Kuttenberg, the buyer could withdraw
from the sale of shares by leaving the paid sum to the seller. However, in Novo
Brdo, the right to rescission depended on the percentage of the price paid. If it
was more than half, the buyer had that right. Otherwise, it belonged to the seller.
There were also some differences between the Code and Zakon cara Justinijana.
The latter speaks about the half and the former about less than half price.
Furthermore, according to the Code, the buyer could not request reimbursement
of what he paid, while Zakon cara Justinijana did not consider the right of the
buyer to withdraw.

Finally, in the Code, there was a unique rule that a bona fide buyer became the
owner of the shares he had bought. The effectiveness of metal exploitation was,
therefore, above legal certainty.
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